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A. Background

I. The Proceedings

1. Jean Kambanda was arrested by the Kenyan authorities, on the basis of a formal reqnest

submitted to them by the Prosecutor on 9 July 1997, in accordance with the provisions of Rule

40 of the RuIes of Procedure and Evidence (the "Rules"). On 16 July 1997, Judge Laily Kama,

mling on the Prosecutor’s motion of 9 July 1997, ordeïed the transfer and provisional detention

of the suspect Jean 



Case No. ICTR-97-23-S

of the Rules, was set for 31 August 1998. Later, at the request of the Prosecutor, this date was

postponed to 3 September 1998. During that same status conference, the parties agreed to submit

their respective briefs in advance of the above-mentioned pre-sentencing hearing. The

submission date was later set for 15 August 1998. The Defence and the Prosecutor, in fact, filed

their briefs before this date. The pre-sentencing hearing was held on 3 September 1998.

B. The guilty plea

5. As indicated supra, Jean Kambanda pleaded guilty, pursuant to Rute 62 of the Rules, to

all the six counts set forth in the indictment against him. As stated earlier, the accused confirmed

that he had concluded an agreement with the Prosecutor, an agreement signed by his counsel and

himself and placed under seal, in which he admitted having committed all the acts charged by

the Prosecution.

6. The Chamber, nevertheless, sought to verify the validity of the guilty plea. To this end, the

Chamber asked the accused:

(i) if his guilty plea was entered voluntarily, in other words, if he did so freely and

knowingly, without pressure, threats, or promises;

(ii) if he clearly understood the charges against him as well as the consequences 

his guilty plea; and

(iii) if his guilty plea was unequivocal, in other words, if he was aware that the said

plea could not be refuted by any line of defence.

7. The accused replied in the affirmative to all these questions. On the strength of these

answers, the Chamber delivered its decision from the bench as follows:

"Mr. Jean Kambanda, having detiberated and after verifying that your plea of guilty
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is voluntary, unequivocal and that you clearly understand its terres and consequences,

Considering the factual and legat issues contained in the agreement concluded

between you and the Office of the Prosecutor and that you have acknowledged that

both you and your counsel have signed, the Tribunal finds you guilty on the six counts

brougbt against you,

Orders your continued detention; and Rules that a statas conference will be held

immediately after this hearing, with the Registrar, to set a date for the pre-sentencing

hearing [...],2.

II. Law and applicable principles

8. The Chamber will now summarize the legal texts relating to sentences and penalties and

their enforcement, before going on to specify the applicable scale of sentences, on the one hand,

and the general principles on on the of Registrar, the on [...],2.8. applicable hand,8. The Chamber this now on clearly and clearly sentences on r 100 Tz
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Rule 100 of the Rules: Pre-sentencing procedure

"If the accused pleads guilty or if a Tfial Chamber finds the accused guilty of a crime,

the Prosecutor and the defence may submit any relevant information that may assist

the Trial Chamber in determining an appropriate sentence,"

Article 23 of the Statute: Penalties

" t. The penalty imposed by the Trial Chamber shall be limited to imprisonment.

In determining the terres of imprisonment, the Trial Chamber shall bave recourse to

the general practice regarding prison sentences in the courts of Rwanda."

2. In imposing the sentences, the Trial Chamber should take into account such

factors as the gravity of the offence and the individual circumstances of the convicted

person.

3. In addition to imprisonment, the Trial Chamber may order the return of any

property and proceeds acquired by criminal conduct, including by means of duress,

to their rightful owners."

Rule i01 of the Rules: Penalties

"(A) A person convicted by the Tribunal may be sentenced to imprisonment for 

term up to and including the remainder of his life.

(B) In determining the sentence, the Trial Chamber shall take into account the

factors mentioned in Article 23 (2) ofthe Statute, as well as such factors 

(i) any aggravating circumstances;

(ii) any mitigating circumstances including the substantial co-operation with
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the Prosecutor by the convicted person before or after conviction;

(iii) the general practice regarding prison sentences in the courts of Rwanda;

(v) the extent to which any penalty imposed by a court of any State on the

convicted person for the saine act has already been served, as referred to in

Article 9 (3) of the Statute.

(C) The Trial Chamber shall indicate whether multiple sentences shall be served

consecutively or concurrently.

(D) The sentence shall be pronounced in public and in the presence of the

convicted person, subject to Rule 102 (B).

(E) Credit shall be given to the convicted person for the period, if any, during

which the convicted person was detained in custody pending his surrender to the

Tribunal or pending trial or appeal."

Article 26 of the Statute: Enforcement of sentences

"Ira "pnsonment shall be served in Rwanda or any of the States on a list of States which

have indicated to the Security Council their willingness to accept convicted person.

Such imprisonment shall be in accordance with the applicable law of the State

concemed, subject to the supervision of the Tribunal."

Rule 102 of the Rules: Status of the convicted person

"(A) The sentence shall begin to mn from the day 
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(B) If, by a previous decision of the Trial Chamber, the convicted person has been

provisionally released, or is for any reason at liberty, and he is not present when the

judgment is pronounced, the Trial Chamber shall issue a warrant for his arrest. On

an’est, he shall be notified of the conviction and sentence, and the procedure provided

in Rule 103 shalt be followed."

Rule 103 ofthe Rules: Place of imprisonment

"(A) Imprisonment shall be served in Rwanda or any State designated by the

Tribunal from a list of States which have indicated their willingness to accept

convicted persons for the serving of sentences. Prior to a decision on the place of

imprisonment, the Chamber shall notify the Government of Rwanda.

(B) Transfer of the convicted person to that State shall be effected as soon as

possible after the time-limit for appeal has elapsed."

Article 27 of the Statute: Pardon or commutation of sentences

"If, pursuant to the applicable law of the State in which the convicted person is

imprisoned, he or sbe is eligible for pardon or commutation of sentence, the State

concemed shall notify the International Tribunal for Rwanda accordingly. There shall

only be pardon or commutation of sentence if the President of the International

Tribunal 
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B. Scale of sentences applicable to the accused found guilty ofone ofthe crimes listed in

Articles 2, 3 or 4 of the Statute of the Tribunal.

10. As noted from a reading of ail the above provisions on penalties, the only penalties the

Tribunal can impose on an accused who pleads guilty or is convicted as such are prison terms up

to and including life imprisonment, pursuant in particular to Rule 10 t (A) of the Rules, whose

provisions apply to all crimes which fall within the jurisdiction of the Tribunal, namely genocide,

(Article 2 ofthe Statue), crimes against humanity (Article 3) and violations of Article 3 common

to the Geneva Conventions and of Additional Protocol II thereto (Article 4). The Stature of the

Tribunal excludes other forms of punishment such as the death sentence, penal servitude or a

fine.

11. Neither Article 23 of the Stature nor Rule 101 of the Rules determine any specific penalty

for each of the crimes falling under the jurisdiction of the Tribunal. The determination of

sentences is left to the discretion ofthe Chamber, which should take into account, apart from the

general practice regarding prison sentences in the courts of Rwanda, a number of other factors

including the gravity of the crime, the personal circumstances of the convicted person, the

existence of any aggravating or mitigating circumstances, including the substantial co-operation

by the convicted person before or after conviction.

12. Whereas in most national systems the scale of penalties is determined in accordance with

the gravity ofthe offence, the Chamber notes that, as indicated supra, the Statute does hot rank

the various crimes falling under the jurisdiction ofthe Tribunal and, thereby, the sentence to be

handed down. In theory, the sentences are the same for each of the three crimes, namely a

maximum term of life imprisonment.

13. It should be noted, however, that in imposing the sentence, the Trial Chamber should take

into account, in accordance with Article 23 (2) of the Statute, such factors as the gravity ofthe

offence.
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recognizes that at all periods of history, genocide has inflicted great fosses on humanity and

reiterates the need for international cooperation to liberate humanity from this scourge. The crime

of genocide is unique because of its element of dolus specialis (special intent) which requires that

the crime be committed with the intent ’to destroy in whole or in part, a national, ethnic, raeial

or religious group as such’, as stipulated in Article 2 of the Statute; hence the Chamber is of the

opinion that genoeide constitutes the crime of crimes, which must be taken into account when

deciding the sentence.

17. There is no argument that, precisely on account of their extreme gravity, crimes against

humanity and genocide must be punished appropriately. Article 27 of the Charter of the

Nuremberg Tribunal empowered that Tribunal, pursuant to Article 6 (c) of the said Charter, 

sentence any accused found guilty of crimes against humanity to death or such other punishment

as shall be determined by it to be just.

18. Rwanda, like all the States which have incorporated crimes agalnst humanity or genocide

in their domestic legislation, has envisaged the most severe penalties in the criminal legislation

for these crimes. To this end, the Rwandan Organic Law on the Organization of Prosecutions

.... for Offences constituting the Crime of Genocide or Crimes against Humanity, committed since

........... 10ctober 1990, adopted in 1996,5 groups accused persons into four categories as follows:

"Categorv 1

a) persons whose criminal acts or those whose acts place them among planners,

organizers, supervisors and leaders of the crime of genocide or of a crime against

humanity;

b) Persons who acted in positions of authority at the national, prefectural, communal,

sector or cell, or in a political party, the army, religious organizations, or militia and

50rganic Law No. 8/96 of 30 August 1996, published in the Gazette of the Republic of Rwanda, 35th
year, No. 17, 1 September 1996.
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24. Regarding the penalties, the Chamber notes that since the trials related to the events in
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Considering that the exceptional situation facing the country requires the adoption of

adequate measures to 
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having to be mandatorily cumulative in the determination of the sentence.

32. Recalling these factors, the Chamber would like to emphasise three of them, in particular.

These are the aggravating circumstances, individual circumstances of Jean Kambanda1° (Article

23 (2) of the Statute) and the mitigating circumstances.

33. Regarding the aggravating circumstances, it will be noted that tbe gravity of crimes such

as genocide and crimes against humanity which are particularly revolting to the collective

conscience alone, is enough to merit lengthy elaboration. The Chamber will, however, come back

toit when weighing the aggravating factors against the mitigating factor or factors in favour of

the accused for the determination of the sentence.

34. As far as the "individual circumstances of Jean Kambanda" are concerned, the

individualisation of the sentence, as the expression itself seems to suggest, is not possible unless

facts about his "personality" are known, including his background, his behaviour 
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36. However, the wording of the above-mentioned Rule 101 ( ...any mitigating circumstances

including the substantial ..... ) shows, in the opinion of the Chamber, that substantial co-

operation by the accused with the Prosecutor could only be one mitigating circumstance, among

others, when the accused pleads guitty plëa or shows sincere repentance.

37. Having said that; the Chamber should, nevertheless, stress that the principle must always

remain that the reduction of the penalty stemming from the application of mitigating

circumstances must not in any way diminish the gravity of the offence. The aforementioned

Rwandan Organic Law No. 8/96 of 30/8/96 goes further because under the Law, persons 0 Tz
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stadiums.

(ii~ Jean Kambanda acknowledges that as Prime Minister of the Intefim Govemment

of Rwanda from 8 April 1994 to 17 July 1994, he was head of the 20 member Council of

Ministers and exercised de jure authority and control over the members of his govemment.

The govemment detennined and controlled national policy and had the administration and

armed forces at its disposal. As Prime Minister, he also exercised de jure and de facto

authority over senior civil servants and senior officers in the military.

(iii) Jean Kambanda acknowledges that he participated in meetings of the Council 

Ministers, cabinet meetings and meetings ofprefets where the course of massacres were

actively followed, but no action was taken to stop them. He was involved in the decision

of the government for visits by designated ministers to prefectures as part of the

govemment’s security efforts and in order to call on the civilian population to be vigilant

in detecting the enemy and its accomplices. Jean Kambanda also acknowledges

participation in the dismissal of the prefet of Butare because the latter had opposed the

massacres and the appointment of a new prefet to ensure the spread of massacre of Tutsi

in Butare.

(iv) Jean Kambanda acknowledges his participation in a high level security meeting

at Gitarama in April 1994 between the President, T. Sindikubwabo, himself and the Chief

of Staff of the Rwandan Armed Forces (FAR) and others, which discussed FAR’s support

in the fight against the Rwandan Patriotic Front (RPF) and its "accomplices’, understood

to be the Tutsi and Moderate Hutu.

(v) Jean Kambanda acknowledges that he issued the Directive on Civil Defeuce

addressed to the prefets on 25 May 1994 (Directive No. 024-0273, disseminated on 8 June

1994). Jean Kambanda further admits that this directive encouraged and reînforced the

Interaharnwe who were committing mass killings of the Tutsi civilian population in the

prefectures. Jean Kambanda further acknowledges that by this directive the Govemment
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assumed the responsibility for the actions of the Interahamwel

(vi) Jean Kambanda acknowledges that before 6 April 1994, political parties 

concert with the Rwanda Armed Forces organized and began the military training of the
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Government visited several prefectures, such as Butare, Gitarama (Nyabikenke),

Gikongoro, Gisenyi and Kibuye to incite and encourage the population to commit these

massacres including by congratulating the people who had committed these killings.

(ix) Jean Kambanda acknowledges that on 3 May 1994, he was personally asked 

take steps to protect children who had survived the massacre at a hospital and he did hOt

respond. On the same day, after the meeting, the children were killed. He acknowledges

that he failed in his duty to ensure the safety of the children and the population of Rwanda.

(x) Jean Kambanda admits that in his particular role of making public engagements

in the name of the govemment, he addressed public meetings, and the media, at various

places in Rwanda directly and pubticly inciting the population to commit acts of violence

against Tutsi and moderate Hutu. He acknowledges uttering the incendiary phrase which

was subsequently repeatedly broadcast, "you refuse to give your blood to your country and

the dogs drink it for nothing." (Wima igihugu amaraso imbwa zikayanywera ubusa)

(xi) Jean Kambanda acknowledges that he ordered the setting up of roadblocks with

the knowledge that these roadblocks were used to identify Tutsi for elimination; and that

as Prime Minister he participated in the distribution of arms and ammunition to members

of political parties, militias and the population knowing that these weapons would be used

in the perpetration of massacres of civilian Tutsi.

(xii) Jean Kambanda acknowledges that he knew or should have known that persons

for whom he was responsible were committing crimes of massacre upon Tutsi and that he

failed to prevent them or punish the perpetrators. Jean Kambanda admits that he was an

eye witness to the massacres of Tutsi and also had knowledge of them from regular reports

of prefets, and cabinet discussions.
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40. In light of the admissions made by Jean Kambanda in amplification of his plea of 
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reference to Articles 22 and 23 of the Stature of the Tribunal.

(4) By his 
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The Trial Chamber notes that the Death sentence which is proscribed by the Statute of the 
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(ii) Individual circumstances of Jean Kambanda

Personal particulars

45. Jean Kambanda was bom on 10 October 1955 at Mubumban0 in the Prefecture of Butare.

........... He has a wife and two children. He holds a Diploma d’Ingenieur Commercial and from May ..........

1989 to April 1994, he worked in the Union des Banques Populaires du Rwanda rising to the

position of Director of the network of those banks. He was Vice President of the Butare Section

of the MDR and member of its Political Bureau. On 9 April 1994, he became Prime Minister

of the Interim Government. The Prosecutor has hot proved previous criminal convictions, if any,

of Jean Kambanda.

(iii) Miti~ating Factors

46. Defence Counsel has proffered three factors in mitigation:- Plea of guilty; remorse; which

he claims is evident from the act of pleading guilty; and co-operation with the Prosecutor’s

office.

............ 47. The Prosecutor confirms that Jean Kambanda has extended substantial co-operation and

invaluable information to the Prosecutor. The Prosecutor requests the Trial Chamber to regard

as a significant mitigating factor, not only the substantial co-operation so far extended, but also

the future co-operation when Jean Kambanda testifies for the prosecution in the trials of other

accused.

48. The Plea Agreement signed by the parties expressly records that no agreements,

understandings or promises have been made between the parties with respect to sentence which,

it is acknowledged, is at the discretion of the Trial Chamber.

49. The Prosecutor however disclosed that Jean Kambanda’s co-operation has been recognised

by significant protection measures that have been put in place to alleviate any concems that he

ç
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Tribunal to encourage people to corne forth, whether already indicted or as unknown

perpetrators."~4

54. The Chamber has furthermore been requested to take into account in favour of Jean

Kambanda that his guilty plea has also occasioned judicial economy, saved victims the trauma

and emotions of trial and enhanced the administration of justice.

55. The Trial Chamber finds that the gravity of the crime bas been established and the

mitigatory impact on penalty has been characterised.

56. The Trial Chamber holds the view that a finding of mitigating circumstances relates to

assessment of sentence and in no way derogates from the gravity of the crime. It mitigates

punishment, hot the crime. In this respect the Trial Chamber adopts the reasoning of

"Erdemovic" and the "Hostage" case cited therein.

"k must be observed however that mitigation of punishment does not in any sense of

the word reduce the degree of the crime, k is more a matter of grace than of defence.

In other words, the punishment assessed is nota proper criterion to be considered in

evainating the findings of the court with reference to the degree of criterion 
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(B) but that, however:

(v) the crimes for which Jean Kambanda is responsible 
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RULES that imprisonment shall be served in a State designated by the President of the Tribunal,

in consultation with the Trial Chamber and the said designation shall be conveyed to the

government of Rwanda and Tr 100 Tz
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